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DECI SI ON OF THE COVIVANDANT
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1079
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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137.11-1.

By order dated 1 July 1958, an Exam ner of the United States
Coast Guard at New York, New York revoked Appellant's seanan
docunents upon finding him guilty of msconduct. The
specifications alleges that while serving as a fireman on board the
United States SS SANTA MARGARI TA under authority of the docunent
above described, on or about 26 January 1958, Appellant wongfully
had possession of narcotics, to wit: marijuana.

At the beginning of the hearing, Appellant was given a ful
expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. Although
advised of his right to be represented by counsel of his own
choi ce, Appellant elected to waive that right and act as his own
counsel with the assistance of his wife. He entered a plea of not
guilty to the charge and specification.

The Investigating Oficer made his opening statenment. He then
i ntroduced in evidence the testinony of the Junior Third Mate and
vari ous docunentary exhibits.

I n defense, Appellant offered in evidence his sworn testinony
and a smal | cardboard package. Appellant testified that he found
a few marijuana cigarettes in this package, he intended to get rid
of the cigarettes but put themin his coat pocket and forgot about
themuntil he was searched while ashore two days later. Appellant
stated repeatedly that no cigarettes were found in his |ocker by
the Custons officials.

At the Conclusion of the hearing, the oral argunents of the
| nvestigating O ficer and Appellant were heard and both parties
were given an opportunity to submt proposed findings and
concl usi ons. The Exam ner rendered the decision in which he
concl uded that the charge and specification had been proved. An



order was entered revoking all docunents issued to Appell ant.

The decision was served on 3 July. Appeal was tinely filed on
9 July by counsel for Appellant and a brief was submtted at a
| at er date.

FI NDI NGS OF FACT

On 26 January 1958, Appellant was serving as a fireman on
board the United States SS SANTA MARGARI TA and acting under
authority of his Merchant Mariner's Docunent No. Z-61065 while the
ship was in the port of Antofagasta, Chile.

At approximately 2100 on this date, Appellant was in the dock
area when he was searched by l|ocal Custons officials. Sever a
handmade marijuana cigarettes with twisted ends were found in
Appel l ant's possession (R 39, 49, 56). The searchers knew from
experience that the substance contained in the cigarettes was
marijuana and expressed this view to Appellant (R 43). Appellant
was taken on board the ship by Custons officials who then searched
his | ocker and personal bel ongings in the presence of Appellant and
the Junior Third Mate on watch. After about an hour, a package
containing a few handmade narijuana cigarettes was l|ocated in
Appel lant's | ocker. Appellant was required to remain on board in
the custody of the Master until the ship left port (R 16).

There was no entry of this matter made in the ship's Oficial
Logbook until 13 February 1958.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner. Appellant contends that the Investigating Oficer did
not sustain the burden of proof as required by 46 CFR 137.09-50
since the case rests solely on inconpetent and i nadm ssabl e hear say
evi dence. The decision is not supported by reliable, probative and
substantial evidence as required by 46 CFR 137.21-5 but it is
contrary to the evidence and to the law. The order of revocation
is harsh and unreasonable for the offense alleged in view of
Appellant's prior clear record and his failure to appreciate the
seriousness of the charge.

It is respectfully urged that the decision be reversed and the
proceedi ngs either dism ssed or a new hearing ordered.

Appear ances on appeal : Emanuel Friedman, Esquire of New York
City, of Counsel
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There is considerable nerit in Appellant's attack on the
quality of the evidence contained in the Oficial Logbook entry and
the so-called Consul ar Report received in evidence as docunentary
exhibits introduced by the Investigating Oficer. Nevert hel ess,
the order of revocation will be affirmed primarily on the basis of
the testinony given by the Junior Third Mate and Appell ant.

The | ogbook entry was not made until nore than two week after
the offense was commtted. Title 46 U.S.C. 702 states that the
entry shall be nmade on the day of the offense. The entry was not
timely nmade and it fails to neet other requirenents of this
st at ut e. Al though it is adm ssible under 28 U. S.C. 1732 as an
entry made in the regul ar course of business, it is not adequate to
make out a prima facie case agai nst Appellant since there was not
substantial conpliance with 46 U.S.C. 702.

The so-called Consul ar Report consists of a docunent, under
seal and signed by the U S. Consul at Antofagasta, certifying that
certain attached letters, with encl osures, were signed by a naned

physi ci an who was taken Chief of Zone Il of the National Health
Service at Antofagasta, Chile "to whose official acts faith and
credit are due." (These words are quoted from the Consul's

docunent.) The attachnments to the Consul's docunent state that
anal ysi s discl osed Appellant's cigarettes contai ned nmarijuana and
that a "fee" of three thousand pesos i nposed agai nst Appel | ant was
paid by the | ocal agent for Gace and Conpany.

As contended by Appellant, this consul ar docunent was exactly
the sane type as the one which the court said was not adm ssi bl e,
under 28 U.S.C. 1740, in Nieto v. MGath (D.C. Texas, 1951), 108
F. Supp. 150. It was held that the letter attached to the Consul's
certification, as above, was not "such an official docunent or
paper on file in the Consul's office as is adm ssible under the

statute [28 U.S.C. 1740]." It is clear fromthe decision that this
conclusion was based on the application of the strict rules of
evidence in a court of |aw But under the relaxed rules of

evi dence applicable in admnistrative proceedings, it is ny opinion
t hat the docunents in question were adm ssible as hearsay evi dence;
but, as the log entry, insufficient to make out a prinma facie case.
| n Rhodes Pharmacal Co. v. F.T.C (C A 7, 1954), 208 F. 2d 382,
the court said:

"We recognize that the rule is well established that
evi dence whi ch woul d be excluded in an ordinary |awsuit nmay,
under many circunstances, be received on hearings before an
admni strative agency. The Suprene Court has stated, ~ * * *
technical rules for exclusion of evidence applicable in jury
trials do not apply to proceedings before federal
adm nistrative agencies in the absence of a statutory
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requi renent that such rules are to be observed.'"

However, primary reliance nust be placed on other evidence.
The testinony of the Junior Third Mate and Appellant is considered
adequate to support the above findings of fact. One adm ssion by
Appel l ant was particularly damaging. Referring to the witing on
the package in which he clains to have found the handmade
cigarettes wwth tw sted ends, Appellant stated:

"It doesn't say marijuana,' true, but that's what | find."

The Junior Third Mate testified that the sanme kind of handnmade
cigarettes were found in Appellant's |ocker on the ship. After
t hat, Appellant was detained on board in the custody of the Master.
It is ny opinion that the circunstantial evidence and Appellant's
adm ssions are adequate to establish that marijuana cigarettes were
found both on Appellant's person and in his |ocker. The | ogbook
entry and the Consul's docunent nmerely supply corroborating
evidence. This neets the test of "reliable, probative and
substantial evidence" even though hearsay evidence is involved.
See citations on page 8 of Commandant's Appeal Decision No. 467 in
support of this.

It has been held that an adm nistrative order is void if the
findings were contrary to the indisputable character of the
evidence (United States v. Shaughnessy (D.C. N Y. 1956), 143 F.
Supp. 270 citing 227 U.S. 88, 91) or if inproperly admtted hearsay
affected the correctness of the admnistrative findings. Kl aw v.
Schaffer (D.C. N Y. 1957), 151 F. Supp. 534. Appellant's case does
not fall into the former category because of the convincing nature
of the evidence, nor into the |atter because the hearsay docunents
were properly received in evidence by the Exam ner.

Much of Appellant's testinmony is directed toward denying that
cigarettes were found in his |ocker. Al t hough the Exam ner
accepted the Mite's testinony to the contrary, this point is
relatively uninportant since the possession of marijuana while
ashore may be just as much of a potential hazard to the ship and
her personnel under sone circunstances as possession on board the
ship. Appellant admtted the possession of marijuana cigarettes
ashore. Such adm ssions m ght not have been nmade if Appellant had
been represented by counsel at the hearing. But that does not
prevent the use of such adm ssions to make out the case agai nst
Appel | ant. He had full opportunity to obtain counsel during the
course of several adjournnents and he was inforned of this right by
the Exam ner at the hearing as well as by the Investigating Oficer
before the hearing.

The order of revocation is not considered to be harsh in any
case involving narcotics regardless of a seaman's prior clear
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record. Therefore, the order will be sustai ned.
ORDER

The order of the Exam ner dated at New York, New York, on 1
July 1958, is AFFI RVED.

J. A Hrshfield
Rear Admiral, United States Coast CGuard
Acti ng Commandant

Dat ed at Washington, D. C., this 20th day of Novenber, 1958.



